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Summary 
 
This policy addresses accountability and liability for specific areas of quiet zones and wayside 
horn systems implementation. 
 
Background 
 
On September 18, 2006, the Federal Railroad Administration (FRA) implemented its final rule 
regarding requirements for the sounding of locomotive horns for at-grade public crossings in 49 
CFR Part 222 and 229, more commonly known as the Train Horn Rule. 
 
49 CFR Part 222 enables a public authority (herein referred to as "City"), defined as public entities 
responsible for traffic control and law enforcement at public highway-rail grade crossings, but not 
railroads or train operators, to establish "Quiet Zones." In addition, 49 CFR Part 222 establishes 
the requirements of Cities or NCTD to implement the use of Wayside Horn Systems at highway-
rail grade crossings.  The implementation of Quiet Zones and Wayside Horn Systems allow for 
locomotive horns not to be routinely sounded at public highway-rail grade crossings during normal 
operations, provided minimum safety requirements and thresholds are met.   
 
NCTD is the owner of and maintains the railroad facility and rights-of-way between the 
Orange/San Diego County boundary and the Del Mar/San Diego City boundary (a portion of the 
"San Diego Subdivision"), and between Oceanside and Escondido ("Escondido Subdivision"). 
 
NCTD maintains the railroad facility between the Del Mar/San Diego City boundary and "E" Street 
in the City of San Diego, pursuant to a joint use agreement. 
 
Certain Cities and the County of San Diego have, or may indicate a desire to establish, Quiet 
Zones or implement the use of Wayside Horn Systems on the rail right-of-way within their 
boundaries. 
 
NCTD desires to cooperate with the Cities who wish to pursue and establish Quiet Zones or use 
Wayside Horn Systems under the federal regulation so as to encourage improved grade crossing 
safety and consistency of design, construction, maintenance, and operation of the NCTD system 
and railroad infrastructure. 
 
The federal regulation enhances the safety of grade crossings included within Quiet Zones and 
establishes a federal standard of care, which preempts state rules and tort law for the purpose of 
providing immunity to NCTD, the Cities and the rail operators against liability for accidents at Quiet 
Zone grade crossings, if the supplementary safety measures, required by the federal regulation, 
Quiet Zones are present. 
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Purpose 

NCTD adopts a position of support for Cities which seek to develop and fund future Quiet Zone 
and Wayside Horn projects within their jurisdictions pursuant to 49 CFR Part 222. 
 
To ensure maximum safety, uniformity and reliability of all Quiet Zone and Wayside Horn related 
facilities NCTD shall develop standard procedures pursuant to the requirements of CFR 49 Part 
222. 
 
Lead Agency 
 
The City seeking to establish a Quiet Zone or Wayside Horn System within its jurisdiction shall 
act as the lead agency and shall comply with the requirements set forth in 49 CFR Part 222. As 
the lead agency, the City is responsible for securing the funding, permitting, and approvals 
necessary to create a Quiet Zone or implement a Wayside Horn System and for producing studies 
and documentation as may be required by the regulations or administrative policies and 
procedures of the FRA, the California Public Utilities Commission (CPUC), and NCTD. 
 
Cost-Neutral to NCTD 
 
The evaluation, application, planning, development, and review processes necessary to 
implement a Quiet Zone or Wayside Horn System shall be cost neutral to NCTD.  All costs 
incurred by NCTD in association with any Quiet Zone project, including but not limited to staff 
time, consultant fees, attorneys’ fees, environmental studies, permits, inspection fees, flag-
protection fees and engineering fees, will be reimbursed by the City under a construction and 
maintenance agreement ("Construction and Maintenance Agreement"). 
 
NCTD Assistance 
 
NCTD shall offer its assistance to the City in the analysis, planning, and review required to 
evaluate the viability, design, and construction of improvements necessary to implement a Quiet 
Zone or Wayside Horn System. 
 
Quiet Zone and Wayside Horn System Design 
 
The design of all railroad improvements necessary for the implementation of a Quiet Zone or 
Wayside Horn System shall be supported by NCTD with approval of applicable regulatory entities, 
following comprehensive diagnostic reviews and processes.  Said improvements may include, but 
are not limited to, warning devices, gates, power-out indicators, wayside horns, Quiet Zone 
confirmation signals, exit management systems, grade crossing panels, signal system 
modifications, additions and alterations of signal housing and cases, pedestrian control devices, 
third-party utility connections, relocations, modifications, upgrades, and in-pavement loop 
detectors, if applicable. 
 
The design and costs associated with all non-railroad items including but not limited to paving, 
striping, pavement signage, curbs, medians, roadway signage, in-pavement loop detectors, and 
other traffic and pedestrian control devices shall be the responsibility of the City and shall be 
coordinated with the design of railroad improvements, as provided in the Construction and 
Maintenance Agreement. 
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Construction and Maintenance Agreement 
 
NCTD and each City will enter into a Construction and Maintenance Agreement, which will contain 
all the pertinent provisions concerning the construction and maintenance of the crossing 
improvements, right-of-entry and use provisions, relocation provisions, indemnification and 
insurance provisions, and the cooperation on defense provisions. 
 
Construction 
 
The construction of all railroad improvements necessary for the implementation of a Quiet Zone 
or Wayside Horn System shall be supported by NCTD. 
 
Quiet Zones and Wayside Horn Systems will be constructed in a manner as to not interfere with 
the safe use of the railroad corridor during and subsequent to construction. 
 
The Construction and Maintenance Agreement shall provide that the City shall pay the estimated 
cost of design and construction of all railroad improvements necessary for the implementation of 
the Quiet Zone or Wayside Horn System to NCTD, in advance. 
 
If the City decides to design and construct the railroad improvements themselves, NCTD and 
NCTD’s Signal Engineer of Record will be required to review and approve all design drawings 
and will provide Railroad Signal Inspection at the City’s cost. The City shall pay the estimated 
cost of design review and inspection in advance. 
 
The City shall be responsible for the construction and cost of all non-railroad items. All non-
railroad related work shall be coordinated with railroad improvements to be constructed by NCTD, 
as provided in the Construction and Maintenance Agreement. 
 
Maintenance 
 
Pursuant to the Construction and Maintenance Agreement, NCTD shall provide required 
maintenance for additions to and/or modifications of any railroad equipment improvements 
necessary for the implementation of the Quiet Zone, both for existing and for new or expanded 
at-grade pubic crossings. The Construction and Maintenance Agreement shall specify the portion 
of the cost of the required maintenance which shall be passed on to the Cities. Wayside Horn 
Systems shall be maintained by the City. 
 
Indemnification 
 
Each City shall indemnify, defend, and hold harmless NCTD and its Board, and each member of 
the Board, the National Railroad Passenger Corporation (“Amtrak”), the BNSF Railway (“BNSF”), 
the Southern California Railroad Authority (“SCRRA”), , Pacific Sun Railroad (“PSRR”) and any 
other entity performing maintenance work on the right-of-way, and any other entity providing 
passenger rail operation services for NCTD on the right-of-way, and any other entity providing 
dispatch services to NCTD for the right-of-way, their officers, agents, and employees 
(“lndemnitees”), from any and all liability, loss, expense (including reasonable attorneys' fees and 
other defense costs), demands, suits, liens, damages, costs, claims, including, but not limited to, 
claims for bodily injury, death, personal injury, or property damage, that are incurred by or 
asserted against the lndemnitees arising out of or connected with a failure to comply with the 
federal rule and any negligent acts or omissions on the part of the City, its council, officers, agents, 
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contractors, or employees under or in connection with any work, authority or jurisdiction of City 
required by the federal rule and related to the establishment and operation of the Quiet Zones or 
Wayside Horn Systems at highway-rail crossings. 
 
NCTD agrees to indemnify, defend, and hold harmless the Cities and their respective board 
members, officers, agents, volunteers, contractors, and employees from any and all liability, loss, 
expense (including reasonable attorneys' fees and other defense costs), demands, suits, liens, 
damages, costs, claims, including but not limited to, claims for bodily injury, death, personal injury, 
or property damage, that are incurred by or asserted against the City lndemnitees arising out of 
or connected with any negligent acts or omissions on the part of NCTD, its Board, officers, agents, 
contractors, or employees, under or in connection with any work, authority or jurisdiction 
delegated to NCTD under the Construction and Maintenance Agreement between NCTD and the 
City. 
 
Insurance 
 

1. During construction: 

a. In the event Cities engage in construction activities within the crossing covered by 
the Construction and Maintenance Agreement, the Cities shall cause to be 
procured and maintained, in full force and effect, during construction of the said 
improvements, general and railroad protective insurance, as required by NCTD, in 
the amounts, coverage, and terms and conditions specified, and issued by 
insurance companies in the Temporary Right of Entry Agreement. 

b. NCTD shall cause to be procured and maintained, in full force and effect, during 
construction of the Quiet Zone or Wayside Horn System Improvements, general 
and railroad protective insurance, and the cost of said insurance shall be a cost of 
construction of the Improvements, which shall be passed on to the Cities. 

2. Post-construction: 

a. NCTD shall procure and maintain the insurance, which shall, if available on the 
open market, name the Cities as additional insureds. To the extent the 
procurement and maintenance of the insurance containing coverage for liability 
resulting from the implementation of the Quiet Zone or Wayside Horns System 
and/or the improvements required to implement the Quiet Zone or Wayside Horn 
System, costs more than a policy without said coverage, the incremental increase 
in insurance costs shall be paid by City and other Cities which have Quiet Zones 
or Wayside Horn Systems on NCTD's right-of-way.  The City's incremental cost 
shall be determined on an annual basis and will be proportional to the number of 
highway-rail grade crossings with Quiet Zones or Wayside Horn Systems within 
each City. 

 
Termination 
 
In the event NCTD shall be unable to procure liability insurance described in paragraph 10(b) 
above, the Cities shall, at their discretion, have the right to terminate the Quiet Zone designation 
or Wayside Horn System, and those provisions contained in the Construction and Maintenance 
Agreement relating to indemnification and insurance, as set forth in the Construction and 
Maintenance Agreement. 
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Cooperation in Defense of Claims 
 
NCTD and each City will agree in the Construction and Maintenance Agreement to cooperate in 
good faith in any claim or litigation alleging liability of the City and NCTD, to seek a prompt 
disposition of the City and NCTD, by way of dismissal or summary judgment. 
 
 
Approvals 
 
 
 
        10/17/2019 
Board Chair      Date 
 
 
 
        10/17/2019 
Executive Director     Date 
 
 
 
        10/17/2019 
General Counsel     Date 
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DATE REVISION NO. RESOLUTION NO. COMMENTS 

10/18/2012 ADOPTED 12-10  

10/17/2013 1 13-07 2013 REVISION 

10/16/2014 2 14-04 2014 REVISION 

10/20/2016 3 16-10 2016 REVISION 

10/17/2019 4 19-06 2019 REVISION 


